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Abstract

New ways of lawmaking have been largely attributed to the changing nature of inter-
national relations, with new actors actively participating in domains traditionally 
reserved for States. The issue of judges as lawmakers is especially relevant in the inter-
national criminal justice domain, with new institutions being set up. One of the well-
covered matters in academic literature has been the prosecution of rape and sexual 
violence as an example of judicial activism and as a result of the complex relationships 
between States, international organizations and NGOs, as well as the epistemic com-
munity of legal professionals. Trying heads of State for international crimes has been 
a relatively recent phenomenon, however. Among a number of trials held worldwide, 
the trial of the former Liberian President Charles Taylor deserves special attention, not 
only because it is a finished trial, but also because Taylor was tried for such crimes as 
rape and sexual violence.
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1 International Lawmaking: Shifting from Traditional to Modern

The changing dynamics of international lawmaking poses numerous puzzles 
for practitioners and researchers. Given that in an international system char-
acterized by anarchy one cannot identify legislative, executive and judicial 
branches that exist in domestic systems, lawmaking has been complex and 
multi-faceted. International law text-books routinely refer to Article 38(1) of 
the ICJ Statute when enumerating international law sources. However, the 
process regarding how exactly these sources emerge is less easy to pinpoint. 
The traditional view of the lawmaking process centers around the idea that in 
the domain of international law States retain the key role and their consent is 
required for any new norms to emerge.1

The increasing number and growing influence of international organiza-
tions in the second half of the twentieth century, however, has altered this tra-
ditional view. Burgeoning literature on international organizations and their 
impact on international processes stresses the role of new actors in the law-
making process. Beth Simmons demonstrates how these changes have contrib-
uted to the establishment of new arrangements, in the economic, security and 
human rights spheres:

The last quarter of a century saw a slight reduction in the number of new 
multilateral treaties, but the expansion of international agreements into 
new areas, such as environmental protection. At the same time, the post-
war proliferation of state actors post-decolonization has meant that these 
rules bind more players, extending the scope of law practically world-
wide. To these multilateral agreements, it is important to add bilateral 
treaties, which have proliferated in many areas, such as the protection 
of investment, regulation of air traffic, criminal extradition, and market 
access for trade. Currently, the United Nations Treaty Series (UNTS) lists 
about 3,500 multilateral treaties and 50,000 bilateral treaties (this latter 

1    Marjan Ajevski, International Criminal Tribunal as Lawmakers – Challenging the Basic 
Assumptions of International Law, SJD Thesis (Budapest: Central European University, 2011), 34.
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figure may be even larger considering the greater tendency for bilateral 
agreements to be under-reported.2

International organizations not only play an important role in international 
lawmaking, their impact is more and more visible in domestic proceedings as 
well. International law, previously perceived as the law of “civilized” nations, 
has become law binding on all States, “with different social systems and with 
different backgrounds, meaning developed states, developing states and 
emerging states.”3

The “norm cascade”, which started in the late twentieth century, has been 
largely attributed to the growing influence of non-State actors and their 
involvement in lawmaking processes.4 Margaret Keck and Kathryn Sikkink, 
when talking about advocacy networks, emphasize several ways non-State 
actors attempt to influence policy outcomes.5 One of the ways is their involve-
ment in negotiation processes, as well as in mobilizing their audience:

New organizations such as the Coalition for International Justice were 
created solely to serve as an advocate for international criminal justice. 
News organizations and internet groups such as JustWatch also help 
maintain networks of individuals committed to the principles of inter-
national justice. Many of these NGOs have played significant roles both 
in pressing for trials and also in assisting in the operations of tribunals.6

Non-governmental organizations have also participated in judicial processes 
by submitting amicus curiae briefs, assisting tribunals to find witnesses, tak-
ing witness testimonies, etc. They have also attempted to lobby their govern-
ments to provide support to tribunals.7 Non-governmental organizations, for 
example, took an active part in the negotiations of the Rome Statute. They 
set up a coalition to push for the establishment of the International Criminal 

2    Beth Simmons, “International Law and International Relations”, in Keith E. Whittington,  
R. Daniel Kelemen, and Gregory A. Caldeira (eds.), The Oxford Handbook of Law and Politics 
(New York: Oxford University Press, 2009), 187–208.

3    Sergey Marochkin, “On the Recent Development of International Law: Some Russian 
Perspectives”, 8 Chinese Journal of International Law 3 (2009), 701.

4    Margaret Keck and Kathryn Sikkink, Activists Beyond Borders. Advocacy Networks in 
International Politics (Ithaca and London: Cornell University Press, 1998).

5    Margaret Keck and Kathryn Sikkink, supra, note 6.
6    Jack Snyder and Leslie Vinjamuri, “Trials and Errors. Principle and Pragmatism in Strategies 

of International Justice”, 28 International Security 3 (Winter 2003/04), 42.
7    Jack Snyder and Leslie Vinjamuri, supra, note 8.
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Court (ICC) and, later, after the Rome Statute was signed and entered into 
force, monitored the activities of the Court.8 NGOs very often act as “story-
tellers”, offering their own narrative of the events, and collecting documenta-
tion related to abuses.9

Epistemic community literature stresses the importance of professionals 
“with recognized expertise and competence in a particular domain and an 
authoritative claim to policy-relevant knowledge within that domain or issue-
area.”10 Very often representatives of an epistemic community and of advocacy 
networks move from one group to the other and it may be difficult to try to dis-
tinguish between them, since they may well be part of a transnational network 
(or, in other words, a “mixed actor coalition”).11

One of the domains where the influence of the epistemic community is 
undeniable is international criminal justice. International criminal tribunals, 
set up in the early 1990s, with the International Criminal Tribunal for the for-
mer Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda 
(ICTr) as the forerunners, while struggling with numerous difficulties of all 
sorts, managed to assume dynamics of their own while making a significant 
impact on international law developments. Even if their work is frequently 
criticized (and rightly so) for long and complex trials,12 the minimal impact 
on local communities which they are supposed to benefit,13 the lack of sen-
sitivity to victims’ concerns,14 the weak reconciliation effect,15 the very high 

8     Coalition for the International Criminal Court (www.iccnow.org/?mod=court). See also 
Women’s Initiatives for Gender Justice. Available at: www.iccwomen.org /aboutus/board 
.php.

9     See, for instance, Open Society Archives (Budapest), with an extensive collection of mate-
rials on the Yugoslav wars (www.osaarchivum.org).

10    Peter Haas, “Introduction: Epistemic Communities and International Policy Coordination”, 
46 International Organization 1 (1992), 3.

11    Sanjeev Khagram et al., Restructuring World Politics. Transnational Social Movements, 
Networks and Norms (Minneapolis, London: University of Minnesota Press, 2002), 9.

12    Diane Orentlicher, That Someone Guilty Be Punished. The Impact of the ICTY in Bosnia 
(Budapest: OSI Justice Initiative, 2010) (www.opensocietyfoundations.org/publications/
someone-guilty-be-punished-impact-icty-bosnia).

13    Laurence McGivern, War Crimes Trials and Reconciliation in Bosnia, MA Thesis. (Budapest: 
Central European University, 2011).

14    Julie Mertus, “Shouting from the Bottom of the Well the Impact of International Trials for 
Wartime Rape on Women’s Agency”, 6 International Feminist Journal of Politics 1 (2004), 
110–128.

15    James Meernik, “Justice and Peace? How the International Criminal Tribunal Affects 
Societal Peace in Bosnia”, 42 Journal of Peace Research 3 (2005), 271–289.

LAPE_014_02_03-Marochkin_290-304.indd   293 7/21/2015   4:29:06 PM



294 Marochkin and Nelaeva

lape 14 (2015) 290–304

costs,16 and so on, no one denies that their contribution to the development of 
international criminal law has been enormous. Cases of both the ICTY and the 
ICTr are now part of international law text-books and it is taken for granted 
that these cases are routinely cited by the tribunals that have followed. The 
case law of the ad hoc tribunals has also influenced developments within the 
International Criminal Court, which sought to come up with a more compre-
hensive list of international crimes in its Statute.

All of the above-mentioned transformations contribute to the changing 
nature of international law as such, traditionally understood as a coordinat-
ing force in inter-State relations, with the subordinating principle becoming 
more and more important.17 The capacity of international institutions to issue 
binding decisions and the capacity of these decisions to have an effect on other 
bodies’ decisions makes it possible to speak of international justice as a regime, 
with more or less definite rules and procedures and constantly evolving legal 
norms, as well as the blurring of boundaries between “hard law” and “soft law”.

2 International Criminal Tribunals: Shaping “the Rudimentary 
System” of International Justice

As the former ICTY President Antonio Cassese pointed out, international crim-
inal law is a relatively recent branch of international law; and not only is it 
recent, it is also rudimentary. In his words, “Among other things, when a new 
class of crime has emerged, its constituent elements (the objective and subjec-
tive conditions of the crime, or, in other words, actus reus and mens rea) have 
not been immediately clear, nor has any scale of penalties been laid down in 
international rules.”18 In the domain of international criminal justice, when 
tribunals face a situation where there are no ready definitions or precedents 
at hand, we observe a phenomenon of lawmaking that results in a complex 
interplay between an older branch of public international law – international 
humanitarian law –, and relatively recent bodies of law – international crimi-
nal law and international human rights law. Even if the ICJ famously remarked, 
“As regards the relationship between international humanitarian law and 

16    David Wippman, “The Costs of International Justice”, 100 The American Journal of 
International Law 4 (2006), 861–888.

17    Sergey Marochkin, supra, note 5, 701.
18    Antonio Cassese, International Criminal Law. Second Edition (Oxford: Oxford University 

Press, 2008), 4.
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human rights law, there are thus three possible situations: some rights may be 
exclusively matters of international humanitarian law; others may be exclu-
sively matters of human rights law; yet others may be matters of both these 
branches of international law,”19 international tribunals and scholars seem to 
share an opinion that these branches of law can no longer be considered as 
entirely separate systems.20

The comprehensive chart compiled by the Project on International Courts 
and Tribunals contains an impressive amount of judicial bodies (divided into 
three categories: existing, nascent, and proposed).21 It is evident that there is 
a trend towards the legalization of international relations and the number of 
such institutions will grow with the International Criminal Court representing 
the pinnacle of international criminal justice. The classical view on the law-
making capacity of these tribunals has been, as M. Ajevski points out, that they

are not supposed to make law. For a start, Article 38(1)(d) of the ICJ Statute 
puts international judgments as subsidiary sources of international law, 
as a reference point for their discovery of what the law is. Furthermore, 
international judgments are only binding on the parties to the case and 
do not have a precedent value.22

Despite the fact that these tribunals were not supposed to make law, but to 
apply “rules of international humanitarian law which are beyond any doubt 
part of customary law,”23 in practice the situation has turned out to be far more 
complex. In some areas, the impact of judges has been evident: the rules of 
procedure and evidence have been drafted by judges, indeed “the entire pro-
cedural law, in regards to the ad hoc tribunals, is judge-made law,”24 with some 

19    Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 
Advisory Opinion, I.C.J. Reports 2004, p. 136 (www.icj-cij.org/docket/index.php?pr=71‖code
=mwp‖p1=3‖p2=4‖p3=6).

20    Noam Lubell, “Parallel Application of International Humanitarian Law and International 
Human Rights Law: An Examination of the Debate”, 40 Israel Law Review 2 (2007), 
648–660.

21    The Project on International Courts and Tribunals: The International Judiciary in Context 
(www.pict-pcti.org/publications/synoptic_chart/synop_c4.pdf).

22    Ajevski, supra, note 2, 63.
23    Report of the UN Security Council pursuant to paragraph 2 of Security Council Resolution 

808 (1993), UN Doc. No. S/25704, 3 May 1993, para. 34 (www.icty.org/x/file/Legal%20
Library/Statute/statute_re808_1993_en.pdf).

24    Ajevski, supra, note 2, 88.
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exceptions laid down in the Security Council report (relating to protection of 
victims and witnesses, the appeal process, etc.). Not only have these rules of 
procedure and evidence (albeit altered more than forty times) been applicable 
to the ad hoc tribunals, they have been taken by the Sierra Leone Special Court 
(SLSC) (and could be amended by the SLSC judges).25 In other areas, it has 
been more tacit, when judges were faced with the enormous task of applying 
international law principles where there were no precedents at hand:

It was within this vacuum that the judges of the ad hoc tribunals would 
have to make their judgments; and would have to make them on the 
basis of 5 articles in their statutes (regarding the substantive interna-
tional criminal law) and scant references in the Report of the Secretary-
General to other international documents like the Geneva Conventions, 
the Genocide Convention, the Hague Regulations, the ICCPR, and the 
decisions of the Nuremberg Tribunals.26

In addition, some crimes, like genocide, are recent in international law, in prin-
ciple, and are subject to much debate and controversy.

One of such areas where the impact of the epistemic community of judges 
has been significant is in the prosecution of rape and sexual violence. Even if 
presently the prosecution of rape and sexual violence in international criminal 
tribunals is not perceived as a novelty and no longer makes the newspaper 
headlines, the story regarding rape prosecutions is long and complex. Before 
it became “like the air we breathe”27 arduous efforts were necessary to make 
sure rape charges were included in indictments, and addressed during trials. 
Wartime rape as a phenomenon was hardly addressed in the international 
domain prior to the 1990s. Even such a global problem as violence against 

25    See Article 14 of the SLSC Statute: “The Rules of Procedure and Evidence of the 
International Criminal Tribunal for Rwanda obtaining at the time of the establishment 
of the Special Court shall be applicable mutatis mutandis to the conduct of the legal 
proceedings before the Special Court”, (www.cruzroja.es/dih/pdf/statute_of_the_special_
court_for_sierra_leone.pdf).

26    Ajevski, supra, note 2, 90.
27    An expression used by the former ICTY Gender Advisor, Patricia Sellers: “Now our policy 

and operations concentrate on normalizing the inclusion of sexual violence under our 
mandates. . . .  The subject has become more like the air we breathe; it’s no longer disqui-
eting, shocking, intrusive or invasive. We have developed a legal framework, an investiga-
tive methodology”. In Sara Sharatt and Ellyn Kaschak (eds.), Assault on the Soul: Women in 
the former Yugoslavia (The Haworth Press, Inc., 1999), 55.
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women was included in an international document only in 1993.28 The ICTY 
and the ICTr were the first institutions to develop a gender strategy and a 
more or less coherent response to these crimes.

The Sierra Leone Special Court largely built on the achievements of the 
ICTY and the ICTr. In the context of rape prosecutions at the SLSC the role of 
the Chief Prosecutor, David Crane, is often highlighted. He

spearheaded a prosecution strategy that incorporated sexual violence 
crimes from the outset, which was consistently followed by the staff on 
a daily basis. The work of the Special Court has repeatedly demonstrated 
that, even with extreme constraints, the political will of the prosecutor 
and his senior staff can shift the balance toward justice for victims of 
sexual crimes.29

The SLSC was not an international tribunal as are the ICTY and the ICTr and 
it had much more limited resources and a limited timeframe (and in such 
circumstances it becomes a strategic choice which charges to include in the 
indictments). However, the Prosecutor’s Office seemed willing to pursue 
charges of rape and other sexual assaults, including a new crime of “forced 
marriage”. Out of thirteen original indictments, ten contained charges of rape 
and sexual violence (included from the beginning, and not added later, as was 
sometimes the case in the UN ad hoc tribunals). Whereas an analysis of all 
of the Court’s cases where rape and sexual violence were charged is beyond 
the scope of this article,30 it can be mentioned that in light of recent devel-
opments, we can talk of international criminal law as a separate branch of 
international law, though it is “an essentially hybrid branch of law: it is public 
international law impregnated with notions, principles and legal constructs 
derived from national criminal law, international humanitarian law as well as 
human rights law.”31

28    Vienna Declaration on the Elimination of Violence against Women. A/RES/48/104,  
(20 December 1993), (www.un.org/documents/ga/res/48/a48r104.htm).

29    Binajfer Nowrojee, “Making the Invisible War Crimes Visible: Post-Conflict Justice for 
Sierra Leone’s Rape Victims”, Harvard Human Rights Journal 18 (2005), 85–107.

30    See an excellent analysis: Valerie Oosterveld, “Lessons from the Special Court for Sierra 
Leone on the Prosecution of Gender-Based Crimes”, 17 Journal of Gender, Social Policy ‖ 
the Law 2 (2009), 407–430.

31    Antonio Cassese, International Criminal Law. Second Edition (Oxford: Oxford University 
Press, 2008).
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3 Trying Heads of State: The Taylor Trial

Despite the fact that the issue of punishment of individuals for international 
crimes has been a popular topic in political and legal academic articles, pro-
ceedings involving heads of State have been less researched, with authors 
focusing on the most problematic trials, such as the ICTY trial of Slobodan 
Milosevic, who died before a verdict was reached.32 While it is undeniable that 
such trials, for example that of Milosevic, merit scholarly attention and must 
be analyzed in all their complexity, other trials should be analyzed as well.

One of the most comprehensive books on the subject, “Prosecuting Heads 
of State”, covers all trials of heads of State held worldwide from the late 1990s 
onwards.33 It is mentioned that, since 1990, there have been at least sixty-seven 
former heads of State or government who were brought to justice either for 
human rights abuses or financial crimes. This impressive number should not 
mislead the readers into thinking that the era of impunity is over, since the 
majority of the trials were flawed due to corruption, mismanagement, politi-
cal opportunism and other factors. What is important, however, is that in the 
post-conflict settings, despite debates on the appropriateness of such trials,34 
there seems to be a general trend being formed internationally that such trials 
are a necessary component in an effort to overcome the traumas of a war-torn 
society.

The trial of the former Liberian President Charles Taylor merits special 
attention.35 This trial was unique as it dealt with sexual crimes charges brought 
against the head of State. Looking at the Taylor case, one can note the signif-
icant impact of other tribunals’ case law on the Sierra Leone Special Court. 
The SLSC routinely refers to both the ICTY and ICTr when discussing sexual 
violence, which makes it possible to suggest that, in the field of international 
criminal justice, we are witnessing the creation of “transjudicial networks”,36 
or the deeper involvement of judges in the law-formation process.37

32    Judith Armatta, Twilight of Impunity. The War Crimes Trial of Slobodan Milosevic (Durham: 
Duke University Press, 2010).

33    Ellen Lutz and Caitlin Reiger (eds.), Prosecuting Heads of State (Cambridge: Cambridge 
University Press, 2009).

34    Economist Debates. Peace and Justice (www.economist.com/debate/overview/212).
35    Prosecutor v. Charles Ghankay Taylor, Case No. SCSL 03-01-A, 26 September 2013.
36    Anne-Marie Slaughter, A New World Order (Princeton and Oxford: Princeton University 

Press, 2004).
37    Mia Swart, Judges and Lawmaking at the International Criminal Tribunals for the Former 

Yugoslavia and Rwanda, Doctoral Thesis (Leiden: Leiden University, 2006), 83.
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Charles Taylor, who was in exile in Nigeria, was transferred to The Hague 
only in March 2006, largely due to pressures exercised by the United States 
on the government of Nigeria.38 His first appearance before the Sierra Leone 
Special Court took place in April 2006. His indictment contained eleven 
charges, five of which dealt with crimes against humanity (murder, rape, 
sexual slavery, other inhumane acts, enslavement), as well as violations of the 
Geneva Convention and Additional Protocols (acts of terrorism, violence to 
life, health and physical or mental well-being of persons, in particular murder, 
outrages upon personal dignity, violence to life, health and physical or mental 
well-being of persons, in particular cruel treatment and pillage). Other charges 
had to do with the conscription of children under fifteen into the armed forces. 
He denied responsibility on all of the charges.

Taylor’s trial was well-covered by the media,39 and non-governmental 
organizations, such as the Center for Accountability and Rule of Law and the 
Open Society Institute. Experts and journalists emphasized the importance of 
this trial for the development of international criminal law.40 First of all, the 
international community had to confront the uncomfortable issue of head of 
State immunity again. Secondly, Taylor’s trial was unique in a sense that he 
was charged with participating in a “joint criminal enterprise”, despite the fact 
that he was the president of a different country. Thirdly, for the first time an 
international tribunal focused on the crime of involving children as combat-
ants. Equally important was the inclusion of crimes of sexual violence in the 
indictment. Among the eleven charges in the indictment were included rape, 
sexual slavery and other forms of sexual violence, as well as outrages upon 
personal dignity. There were fears that Taylor’s trial might endanger the fragile 
peace in the country, and the decision was made to try him in The Hague, in 
the International Criminal Court.

The proceedings finished in September 2013. Taylor was found guilty on all 
eleven charges and received a 50-year prison sentence. An appeal followed, but 
the Appellate Chamber confirmed the Trial Chamber’s verdict.

With regard to the charge of rape and sexual violence in the Taylor trial, 
while in the process of elaborating the definition of this crime the Court took 

38    “Special Court Requests Taylor be Tried in The Hague”, The Hague Justice Portal (3 April 
2006), (www.haguejusticeportal.net/smartsite.html?id=4533‖Lang=EN).

39    “Special Court for Sierra Leone”, The Guardian (www.theguardian.com/law/special-
court-for-sierra-leone); “Charles Taylor”, Coverage by the New York Times, (http://topics.
nytimes.com/top/reference/timestopics/people/t/charles_taylor).

40    Kimberly Lanegran, “The Importance of Trying Charles Taylor”, Journal of Human Rights 6 
(2007), 165–179.
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a decision to refer to the ICTY’s case law. This is not unusual for an interna-
tional criminal tribunal: given the scarcity of sources, international criminal 
tribunals look into various legal documents, such as national courts’ deci-
sions, international human rights conventions, human rights monitoring 
bodies’ conclusions, and other tribunals’ decisions. It is interesting to note 
that, in this case, the SLSC decided to take into account the Kunarac defini-
tion of rape elaborated by the ICTY, not the definition offered by the ICTr in 
Akayesu.41 Sexual violence in this definition is understood to encompass other 
acts of a sexual nature, such as forced nudity. This definition was criticized 
for its vagueness and was abandoned by the ICTY, which sought to make it 
more specific and “usable”.42 When discussing the question of consent, refer-
ences were made to the Final Report submitted to the Commission on Human  
Rights Sub-Commission on Prevention of Discrimination and Protection of 
Minorities, and it was stated that the circumstances pertaining to an armed 
conflict were specific in that they made the restrictive test set out in the ele-
ments of the crime difficult to satisfy, thus circumstantial evidence could be 
used to prove rape.43

The SLSC followed the qualification of actus reus and mens rea offered in 
Kunarac.44 The issue of consent was understood in the following way: “The 
consent of the victim must be given voluntarily, as a result of the victim’s free 
will, assessed in the context of the surrounding circumstances”.45 The Court 
went on to emphasize that in the situation of armed conflict coercion is 
“almost universal”, and in cases when it is impossible to establish force (a clear 
indication of non-consent), other factors must be taken into account (and in 
this context, it is not necessary to prove “continuous resistance”). Thus, cir-
cumstantial evidence may be used to prove the actus reus of the crime.46 In 
its discussion of consent, the Court also relied on two ICTr cases, Prosecutor v. 

41    The Akayesu definition was the following: “The Tribunal defines rape as a physical inva-
sion of a sexual nature, committed on a person under circumstances which are coercive. 
The Tribunal considers sexual violence, which includes rape, as any act of a sexual nature 
which is committed on a person under circumstances which are coercive. Sexual violence 
is not limited to physical invasion of the human body and may include acts which do not 
involve penetration or even physical contact”. Prosecutor v. Jean-Paul Akayesu, Case No. 
ICTY-96-4-T, 2 September 1998, para. 688.

42    Ajevski, supra, note 2, 106.
43    Taylor Trial Judgment, para. 416.
44    Taylor Trial Judgment, para. 415.
45    Taylor Trial Judgment, para. 416; Kunarac Appeal Judgment, para. 127.
46    Taylor Trial Judgment, para. 416.
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Muhimana (Appeal Judgment, para. 49) and Prosecutor v. Gacumbitsi, Appeal 
Judgment, para. 115).47

Another charge against Taylor was sexual slavery under Article 2(g) of the 
Statute. In addition to the chapeau elements of the crimes against humanity, 
specific elements must be proven, such as exercise of “any or all of the powers 
attaching to the right of ownership over one or more persons, such as by pur-
chasing, selling, lending or bartering such a person or persons, or by imposing 
on them a similar deprivation of liberty”;48 causing a person to engage in one 
or more acts of a sexual nature, and the intent to engage in the act of sexual 
slavery or “reasonable knowledge that this was likely to occur”.49 In the assess-
ment of the crime of sexual slavery the Court again resorts to the ICTY case law, 
as well as the report of the Sub-Commission on the Promotion and Protection 
of Human Rights to formulate that the main characteristic of enslavement is 
“the absence of the consent or free will of the victim”.50 Some factors, formu-
lated in Kunarac, are listed as indications of enslavement (including control of 
the physical environment of the person, psychological control over him/her, 
measures to prevent escape, etc.). An additional element of the crime of sexual 
slavery is forcing the person to engage in an act/acts of a sexual nature.51

In the context of crimes of a sexual nature the SLSC also examines forced 
marriage (as a form of sexual slavery), given the widespread nature of abduc-
tions that took place during the conflict.

In addition, crimes of a sexual nature are tried as outrages upon personal 
dignity, in particular, humiliating and degrading treatment, rape, enforced 
prostitution and any form of indecent assault (Article 3(e) of the Statute). Acts 
such as abduction of women, or forcing them to be “bush wives”, can fall within 
the scope of this article.

In the process of proving rape and sexual violence the trial chamber took 
into account the testimony of social workers who had provided help to the 
victims, as well as reports by non-governmental organizations, such as Doctors 
without Borders.

47    Taylor Trial Judgment, para. 416.
48    Taylor Trial Judgment, para. 418.
49    Taylor Trial Judgment, para. 418.
50    Taylor Trial Judgment, para. 420.
51    Contemporary Forms of Slavery. Systematic rape, sexual slavery and slavery-like practices 

during armed conflict, Update to the final report submitted by Ms. Gay J. McDougall, 
Special Rapporteur. E/CN.4/Sub.2/2000/21 (6 June 2000), (www.awf.or.jp/pdf/h0057.pdf).
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Despite the Court’s comprehensive account of rape and sexual violence, 
certain omissions are worth mentioning. Thus, even if the qualification 
of rape as genocide was impossible since genocide was not included in the 
SCSL Statute (due to general disagreement during the preparatory phase as 
to whether crimes in Sierra Leone could be qualified as genocide), we believe 
rape should have been qualified as torture, due to its widespread character and 
the massive attacks on female children.52 Using child soldiers as combatants 
was an especially atrocious feature of the conflict, and a significant proportion 
of these children were girls who suffered from rape and other forms of sexual 
violence. We believe that the category of “forced marriage” was insufficient to 
address the realities of female children in war. According to Augustine Park, 
“It is overwhelmingly the experience of girl soldiers to be sexually violated; 
in Sierra Leone, reports suggest that almost all girls who were abducted were 
raped.”53 She goes on to write that, “. . . the conflict in Sierra Leone, like other 
post-Cold War regional conflicts also involves sexual violence against women 
and girls in the military population; that is, sexual violence was perpetrated 
against female members within a given fighting force.”54 It is important to 
note, however, that the question of torture was raised in relation to attacks 
on civilians, as well as on child soldiers, and reports by Amnesty International 
were frequently referred to in the text of the judgment.55 Qualification of rape 
as torture in the Taylor trial could have added moral weight to the judgment, 
and it could have become the first judgment of a head of State punished for 
committing rape and sexual violence as torture.

4 Conclusion

The Taylor trial certainly ranks among the most successful examples of pros-
ecution of individuals for rape and sexual violence. Not only were these crimes 
included in the indictment and pursued thereafter, but the trial shows that, 
in the process of creation of new norms of international law, the role of prec-
edent is growing and international courts are assuming a more important role.

52    War Related Sexual Violence in Sierra Leone. Physicians for Human Rights. A Population-
Based Assessment (2002), (https://s3.amazonaws.com/PHR_Reports/sierra-leone-sexual-
violence-2002.pdf).

53    Augustine S.J. Park, “‘Other Inhumane Acts’: Forced Marriage, Girl Soldiers and the Special 
Court for Sierra Leone”, 15 Social and Legal Studies 3 (2006), 321.

54    Augustine S.J. Park, supra, note 51, 327.
55    Taylor Trial Judgment, para. 530.

LAPE_014_02_03-Marochkin_290-304.indd   302 7/21/2015   4:29:07 PM



 303The Changing Dynamics of International Lawmaking

lape 14 (2015) 290–304

International trials are becoming part of a complex set of measures in an 
effort to achieve peace and promote reconciliation, and they are comple-
menting other mechanisms, such as Truth Commissions, domestic trials, and 
non-judicial forms of traditional reconciliation (such as the Gagaca courts in 
Rwanda). International tribunals are also becoming an important component 
of democratization efforts, and a State’s cooperation might be considered as 
an indispensable part on its way to being an accepted member of the inter-
national community, a matter of winning back international acceptance and 
prestige (and the benefits that go with it). The ICTY is the most illustrative 
example of this, with its pressures on the European Union candidate States 
Croatia and Serbia on their way to membership.56

New forms of lawmaking are challenging the State-centered picture of 
international relations. Not only have international intergovernmental and 
non-governmental actors started to play an important role, but judges of inter-
national tribunals are becoming more and more involved in the process of 
the formation of new norms, even assuming a central role as “builders of a 
system.”57

According to the Chicago Principles of Post-Conflict Justice, a joint project 
which started in 1997 and ran for seven years, in which prominent scholars and 
practitioners took part:

Despite the tensions inherent in balancing competing goals, it is inap-
propriate and inaccurate to assume that countries must choose between 
political security and a failure to engage past atrocities or instability 
coupled with accountability and reconciliation. One of the goals of the 
movement for post-conflict justice is to demonstrate that peace and jus-
tice are complementary.58

Principle One of the Chicago Principles calls on States to prosecute those who 
are responsible, adding that “Following the doctrine of command responsibil-
ity, individuals in positions of authority shall be held legally responsible for 
gross violations of human rights and humanitarian law committed by those 

56    Jelena Stojanovic, EU Political Conditionality and Domestic Politics: Cooperation with the 
International Criminal Tribunal for the Former Yugoslavia in Croatia and Serbia, PhD 
Thesis (Budapest: Central European University, 2009).

57    Mia Swart, Judges and Lawmaking at the International Criminal Tribunals for the Former 
Yugoslavia and Rwanda, Doctoral Thesis (Leiden: Leiden University, 2006), 83.

58    Chicago Principles of Post-Conflict Justice, International Human Rights Law Institute 
(2007) (www.law.depaul.edu/centers_institutes/ihrli/projects/post_conflict.asp).
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operating under their effective control”.59 Thus, we are witnessing the forma-
tion of an “international humanitarian regime”, in which the prohibition of 
rape and sexual violence are no longer an unfortunate issue that can be easily 
ignored or downplayed; and where no one, including heads of State or govern-
ment, can be shielded from justice.

59    Chicago Principles, supra, note 56.
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